Determining Licence applications made under Part 2 or Part 3 Housing Act 2004
[Any references to legislation/section numbers relates to the Housing Act 2004 unless otherwise stated] 
1.0 Background/Summary
1.1 In determining an application for any property licence, the Council must decide whether to grant or refuse a licence. In the situation where the Council is minded to grant a licence, there is no prescribed duration period except insofar that the licence period should not exceed 5 years [sections 68 and 91]
1.2 In the event that there are no contra-indications [that relate to person or property, see below], the Council will normally grant a licence that has a ‘full term’ duration:

· For mandatory HMO licences, 5 years from the approval date [or from the date that it comes into force if different]
· For other property licences, an expiry date that corresponds to the scheduled expiry date of the licensing scheme*
(*from 11 July 2019, the Council will grant 5-year licences, subject to their being no contra-indications, for selective licences that relate to dwellings occupied by a single household or no more than 2 unrelated individuals that are not located in Hatch Lane or Endlebury wards)

1.3 Where the Council determines that a licence should be granted, it may decide that a full-term licence is not appropriate. In such cases, it will normally grant a licence for a reduced term of one year or vary an existing licence to that shorter licence period. 

1.4 The grant of a shorter licence or variation to a shorter term will in all cases reflect concerns that the Council has regarding a ‘person’ and/or a property to the extent that a full-term licence is not appropriate. The shorter licence period will mean that the landlord will need to submit a new licence application on expiry of the shorter-term licence after one year. However, the grant of the licence will enable the address to be legally rented, allowing the landlord to remedy the issue that gave rise to the reduced-term licence or for a relevant conviction to cease to be a factor justifying a future application resulting in a further reduced term [assuming that any convictions did not result in the outright refusal of the licence application]
1.5 In the event that concerns regarding a licence holder or manager would warrant a reduced term licence or outright refusal, it would normally be possible for a full term licence to be granted if an intermediary third party manager was identified who would also act as licence holder [Where a licence was already in place, a new application would need to be made as licences are not transferrable – sections 68 and 91]. 
1.6 However, if the concerns/issues related to the property itself, the appointment of an alternative licence holder would not normally affect a decision to offer a shorter licence or to refuse a licence outright. This policy reflects the Council’s policy view that it would be perverse to offer a full-term licence in a situation, for example, where an address arranged as self-contained flats or operating as an HMO is in breach of planning regulations. The grant of a short-term property licence in appropriate cases will enable the landlord to regularise the use of the address – this will include, if necessary, the landlord being able to obtain possession of the property through the service of a s21 notice [Housing Act 1988] in order to bring about necessary changes in occupation or physical changes to the building. Where the Council has determined to refuse an application, it will consider granting up to 2 Temporary Exemption Notices [TENs] in situations where a landlord is unable to obtain possession other than by taking proceedings in the County Court. A short-term licence may also be appropriate in circumstances where there was clear evidence that the landlord had failed to maintain the rented property evidenced by a failure to comply with relevant standards and/or significant hazards.
1.7
In situations where a reduced term licence has been granted due to identified planning breaches at an address, the Council would expect the landlord to regularise the use of the property during the term of that granted licence – either by obtaining the necessary consent or by taking steps to remedy the breach [e.g. by returning an unauthorised HMO to single family usage]. In the event that the Council decides that the landlord has not taken all possible steps to regularise an unauthorised use, it would usually not grant a further property licence on expiry of the short-term licence, in accordance with the judgment in LB of Waltham Forest v Khan [2017] UKUT 153 
2.0 ‘Fit and proper person’ checks [sections 66 and 89]

2.1 In considering each application for a property licence, the Council will make an assessment as to whether the proposed licence holder, and manager if different, meets a ‘fit and proper person’ test. 
Fit and proper person tests - Associated persons

2.2 This fit and proper person test is also applied to any person ‘associated or formerly associated’ with the licence holder and any manager, ‘whether on a personal, work or other basis’

2.3 There is very limited central government guidance as to what persons should be regarded as ‘associated persons’ for the purpose of applying the fit and proper person test. However, the Government document ‘A guide to the licensing and management provisions in Parts 2, 3 and 4 of the Housing Act 2004’ indicates that ‘the purpose of this requirement is to ensure that only fit and proper persons hold licences or are in any way involved in the management of licensed properties’. It goes on to say that it ‘would not be appropriate for a licence to be granted to someone, or for someone to be the manager of a property, if that person was merely acting as a “front” for someone else who, if he or she were not unfit, would be entitled to be the manager or licence holder’. A specific example of a husband and wife is given where a wife has applied for a licence and the husband has committed ‘wrong doings’. It is stated that the status of the husband would be sufficient to affect the licence application if this was relevant to the wife’s management of the property.
2.4 The guidance states that, in taking account of an associated person:
· There is actual evidence of wrong doing by the associated person; and 
· The associate’s fitness is directly relevant to the applicant or proposed licence holder’s fitness to manage the property or licence
In applying the fit and proper person test, the Council will take into account any identified wrong doings of relatives and other associates of the licence holder and any separate manager that it believes are relevant to the licence under consideration.  
Fit and proper person tests - Overview

2.5 In making the fit and proper person assessment, the Council will consider factors that indicate whether those responsible for operating the licence and managing the property are of sufficient integrity and good character to be involved in the management of the particular property, and as such they do not pose a risk to the welfare or safety of persons occupying the property. 
2.6 Council’s do have some discretion as to the matters that can be considered when assessing ‘fit and proper’ but some standard tests are prescribed in Section 89 Housing Act 2004 and include whether the licence holder/manager has:
c) Contravened any provision of the law relating to housing or of landlord and tenant law

2.7 Identified failings against the fit and proper person criteria may have significant implications and may result in one or more of the following:

· An outright refusal of a property licence

· A revocation of an existing licence 

· A decision to grant a licence for a shorter term than the usual 5 year licence period, which would normally be for a single year – ‘landlords of concern’ [see ‘Fit and proper person – decision’ below]
2.8 This document details how the fit and proper person test will be applied to any matter that is relevant to the enforcement of housing-related law by the Council’s Private Sector Housing & Licensing team, Planning Enforcement team and Envirocrime/Noise/Nuisance related law by the Council’s Neighbourhood’s Team. It also details other relevant matters that the Council will take into account when determining an application and the duration of any offered licence
Fit and proper person tests – Desk top checks
2.9 Upon receipt of a complete licence application for an address, a Licensing Officer will undertake a records search using APP/Civica. Any address that has a relevant flag will be referred to the appropriate Council Department. For ‘Neighbourhoods’ the agreed flags are:
· Any address where there is a recorded formal notice served in the past 3 years

· Any prosecution against a person

· Any address where there has been a complaint regarding living conditions in the past 12 months

· Any address where the Council have undertaken works in default of the property owner 
2.10 Internal referrals will be made to Neighbourhoods (includes envirocrime, noise and nuisance) to Neighbourhoods@walthamforest.gov.uk
Neighbourhoods officers should provide feedback within the target time of 5 working days
2.11
The ‘fit and proper person’ test relates to the person, not the specific address, and officers should highlight the existence of any other relevant complaints and/or formal action arising from other addresses within the same ownership and/or management control.
Fit and Proper person tests and wider considerations - assessment process
2.12 The process of flagging and referring addresses is intended to highlight addresses where there is an increased probability that the licence holder and/or manager might not meet the fit and proper criteria. However, in determining whether this test is met, each case will be judged on its own merits and nothing should be inferred at the outset simply because an address has been referred to the service unit.
2.13 Where the Council has determined that the proposed licence holder and/or manager is/are not ‘fit and proper’, the licence application will be refused unless a landlord is able to identify a third-party licence holder and/or manager who is/are considered ‘fit and proper’. The Council may decide, on application of the fit and proper person test against a person’s identified failings, that the person does not fail the test outright but that these failings are sufficiently serious that it is not appropriate to issue a full-term licence, as detailed in paragraphs 1.3 & 1.4 above.
2.14 Judgments will be made in line with the Enforcement Policy and will take account of, for example:
· The nature of any convictions – Convictions relating to running an unlicensed HMO or the need to have undertaken works in default of the owner are likely to be relevant. A conviction based upon the existence of a significant hazard may give some clue as to the applicant’s approach to health and safety. An administrative or technical breach of a provision is unlikely to carry any significant weight in determining ‘fit and proper’ status

· The weight of convictions – multiple contraventions or convictions will normally carry more weight than isolated or one-off incidents, unless the single breaches are particularly serious

2.15 The above guidance is not intended to be exhaustive and the Council is entitled to take into account any factors that it considers relevant to the fitness and proprietary of the relevant person and the duration of any granted property licence.
2.16 The following guidance should be taken into account when considering flagged addresses
Complaints

2.17 The existence, in itself, of a recent complaint would not indicate any outright or partial failure to meet relevant legal obligations.
Checks may indicate that the complaint was not substantiated or that any inspection revealed relatively minor defects or hazards.

In cases where more significant problems were identified, investigations may indicate that the landlord responded quickly to carry out necessary repairs, actions and/or improvements, without the need for the Council to instigate any formal proceedings. 

Due regard should also be had to any practical issues highlighted by the landlord in complying more quickly with any request to deal with sub-standard conditions or other enforceable issues.

2.17 The landlord’s response to reported housing defects or other enforceable issues at an address is important. A failure to act quickly or to deal with highlighted issues informally such that formal action is necessary [see below] is likely to indicate a relevant failing.
The severity and nature of housing defects, unlawful conversions or other issues identified through any complaint or compliance visit is also relevant, especially where the Council is in the process of instigating formal proceedings, but has not yet done so.

The volume of substantiated complaints is also relevant. Multiple complaints relating to the referred address or to other addresses in the same ownership and/or management, will usually carry more weight than an isolated complaint.

Formal action

2.18 The existence of formal action, whether that be a legal notice, work in default or prosecution, is likely to be a significant factor. However, regard must be had to the nature and status of any formal actions:

· Notices of entry, such as those issued under section 239 Housing Act 2004 or The Town & Country Planning Act 1990, are generally served through a legal obligation to notify the landlord of an impending visit. No weight should be given to such notices unless followed by other formal action such as warrant entry or obstruction proceedings arising from the landlord’s response
· Notices requiring information, such as those issued under section 235 Housing Act 2004 or section 16 Local Government [Miscellaneous Provisions] Act 1976 should be afforded no weight unless non-compliance led to legal proceedings [even if not concluded]

· The service of a formal notice requiring works, such as an Improvement Notice served under part 1 Housing 2004 or a planning enforcement notice for unlawful conversion, would normally be afforded significant weight. Less weight should normally be afforded to notices that have been served through emergency procedures, where the landlord has not had the usual opportunity to remedy any defects informally [although the circumstances by which the conditions arose in the first instance would still be relevant]. Less weight should also be given to formal notices that are subject to appeal/RPT proceedings, until such time as the appeal has been heard and the notice upheld, varied or quashed as appropriate. Less weight is also likely to be afforded through action to address, for example, overcrowding that has arisen through the actions of occupiers [although any action taken by the landlord to address such issues would also be relevant]
· The existence of a successful prosecution will, in all cases, be afforded significant weight. Regard should be had, however, to the nature of the offence and the time that has elapsed since the offence. An historic conviction relating to a failure to provide information, for example, would be afforded much less weight than a recent prosecution relating to a failure to remedy one or more significant hazards. Spent convictions should generally not be taken into account
· The existence of any work in default of the landlord, completed or otherwise, will in all cases be afforded significant weight. Any work in default carried out with the agreement of the landlord, is likely to be afforded less weight but is still likely to reflect upon their ability to manage and maintain their property.

· Financial ‘civil’ Penalty Notices issued using powers introduced through the Housing and Planning Act 2016 or any other relevant legislation.  Financial penalties imposed in respect of a relevant Housing Act offence are an alternative to criminal prosecution proceedings and should therefore be afforded a similar weight as a prosecution in determining a licence application or reviewing a licence that is already in force. 
· The volume of any formal actions taken is also relevant. Multiple actions relating to the referred address or to other addresses in the same ownership and/or management, will usually carry more weight than an isolated formal notice or prosecution.
Any previous licensing history

2.19 In the case of any referred address where the licence holder and/or manager is also involved as licence holder or manager of an HMO subject to mandatory licensing, regard should be had to any previous decision to refuse a licence or to grant for a shorter time period. Each such case would be treated on its merits and any decision to refuse a licence or grant for a reduced term would be based upon the circumstances of the previous decisions and the time period that has elapsed since the original actions.
Payment of charges or fines

2.20 In the situation where charges have been levied against the landlord [for example, in respect of a notice served under Part 1 Housing Act 2004] or a fine has been imposed by the Court following conviction or through a Fixed Penalty Notice, the Council will take into account whether or not these fines/charges have been settled. Any other significant monies owed to the Council, such as Council Tax payments, will also be considered.  Each such case would be treated on its merits and on the individual circumstances of the case.
Objections by mortgagees

2.21 In granting or refusing a property licence, the Council must notify all parties that have a prescribed estate or interest in the address of their proposed and actual decision as regards the determination of a licence application [schedule 5]. A mortgagee of a property would have a relevant interest in the rented property. In situations where the mortgagee indicated that the landlord does not have the correct buy-to-let mortgage or permission to let the address as an HMO and they object to the grant of the licence, then a one-year licence would normally be issued. Where the objection is received after a full-term licence has already been issued, the licence should be varied to one year on the basis that new information is available. The grant of a one-year licence in such cases recognises the fact that the landlord has breached the terms of their mortgage, which would normally be regarded as a form of fraud. The landlord would then be expected to regularise their mortgage during the reduced term licence before it expired, and then submit a new application
Immigration Act 2014 – Right to Rent checks

2.22 Under ‘The Immigration Act 2014’, right to rent rules require landlords and agents check the immigration status of their prospective tenants at the outset of the tenancy. The Council will take account of any identified failure of a Landlord to carry out necessary checks, as advised by Home Office/UKBA officers, in undertaking fit and proper person checks. The Housing and Planning Act 2016 will make such checks a mandatory fit and proper person criterion, at the point that the relevant provisions are enacted.   
Failure to maintain property and breach of licence conditions

2.23 Any inability of a landlord to adequately maintain a rented property will be a relevant fit and proper consideration. This includes any failure to ensure that required safety checks are undertaken and/or to supply required documentation associated with a rented property.
2.24 With regard to addresses that require a selective property licence under Part 3 Housing Act 2004, a physical inspection by a licensing officer is not routinely undertaken as part of the licensing process. All applications are submitted on line and the landlord makes certain self-declarations regarding the property. 
2.25 For properties that have a gas installation, the landlord is required to submit a valid Gas Safe Certificate. It is a legal requirement for a landlord to arrange for a Gas Safe inspection and certification on an annual basis. The Council views the failure of a landlord to be able to supply a valid Gas Safe certificate on request to be a significant health and safety failing and would normally refuse a licence application if the landlord was unable to provide this certification within a reasonable time period following an application being made. A similar failure to maintain annual safety checks once a licence is in place would normally result in the revocation of that licence.

2.26 In cases where an address is inspected prior to a licence being issued, the condition of the property would be a relevant consideration. An inspected address that was in a very poor state of repair would indicate a lack of adequate management and maintenance at the property over an extended period of time.  Where repairs and improvements are identified as being necessary at the time of the licence application, then the landlord would normally be asked to carry out these works alongside a granted 5-year licence. However, if the property is found to be in a very poor condition, it may be determined that a reduced term licence is warranted, particularly if the landlord does not engage positively with actions to rectify the identified defects. 

2.27 In cases where an address that already holds a property licence is inspected, following a complaint or as part of a programmed property audit, identified disrepair would, as a potential/actual breach of licence conditions, be a relevant consideration. Defects should be brought to the attention of the licence holder with a request that they provide details of their action plan to remedy the issues within a 28-day period. In the event that the licence holder fails to adequately respond, evidence would normally be taken with a view to instigating prosecution proceedings for breach of licence conditions. The licence would not normally be revoked/varied until such time as a conviction was obtained although such action may also be precipitated by the service of a formal notice requiring works to be carried out [see also ‘Formal action’ above]  
Fit and Proper person and wider considerations – Decision

2.28 At the conclusion of the assessment process, and having regard to this policy guidance, a decision will be made as to whether to grant or refuse a licence application or, where a licence is to be granted, the duration of that licence. 

In the event that the assessment process has highlighted issues such as those described under the above section, the licensing officer allocated the case should discuss and agree the proposed decision with their Team Manager. The Team Manager should refer cases to the Service Manager for ratification of a proposed decision as necessary. E.g. a proposed decision affecting multiple licence applications across a property portfolio.
2.29 Following a review of any highlighted issues relating to the proposed licence holder and any separate manager, the Council’s decision will reflect one of the following:
a) A full-term licence should be issued - The issues flagged against the address are not such as to prevent the granting of a property licence for the full term; or

b) A reduced term licence should be issued – The Council has confirmed some significant issues in respect of the proposed licence holder and/or manager [or an associated person]. The Council does not consider that these failings are sufficient in their own right to conclude that the person fails the ‘fit and proper person test’ outright. Nonetheless, these failings highlight a ‘landlord of concern’ to the Council and, as such, it would not be appropriate to issue a full-term licence. In such cases, a shorter licence period of one year should be given. Sufficient detail should be provided in order that the decision notice is able to confirm the grounds relied upon for the shorter licence period granted. Licenses issued in accordance with this sub-paragraph would highlight ‘landlords of concern’.
c) The licence should be refused – The Council has confirmed significant issues that mean that a relevant person cannot be regarded ‘a fit and proper person’. As a result this must result in the refusal of the licence application. Sufficient detail should be provided in order that the decision notice is able to confirm the grounds relied upon for the proposed refusal of the licence.
2.30 In determining a licence application, the Council’s decision will also reflect any   concerns regarding the property itself, as outlined in section 1 above
2.31 A similar process should be followed in respect of addresses where licences are already in place and new issues come to light or arise. The relevance and weight of these issues should be assessed and a decision made as to whether the licence or licences should be varied or revoked, involving the Team Manager and, where necessary, their manager[s].
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